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ASEAN and Its Partners for Good Order at
Sea: Problems and Proposals

This paper argues that only on a rule-based order enforced by appropriate measures can ASEAN and its partners

achieve a peaceful and secure maritime environment that benefits all. To ensure safety and security amid the

shifting balance of power and mounting non-traditional threats, seafarers need legal instruments such as

UNCLOS, a prospective regional COC between ASEAN and China, and more relevant regional institutions.

The debate on good order at sea has been going on within and without the region for many years.

It is however that recent activities in the Southeast Asia seas and oceans have elevated the debate

to a whole new level, which deeply involves policy-makers, think-tankers, and academics. It asks

for further cooperation between maritime stakeholders and in the meantime raises intricate

questions as to how to achieve optimal outcomes. This paper argues that only on a rule-based

order enforced by appropriate measures can the Association for Southeast Asian Nations

(ASEAN) and its partners achieve a peaceful and secure maritime environment that benefits all.

To ensure safety and security amid the shifting balance of power and mounting non-traditional

threats, seafarers need legal instruments such as the United Nations Conventions on the Law of

the Sea (UNCLOS), a prospective regional code of conduct between ASEAN and China, and

more relevant regional institutions such as the Regional Cooperation Agreement on Combating

Piracy and Armed Robbery Against Ships in Asia (ReCAAP). In this regard, capacity building

cooperation is critical. 

 

Contesting “definitions”

The Council for Security Cooperation in the Asia Pacific (CSCAP) proposes, “good order at Sea

ensures the safety and security of shipping and permits countries to pursue their maritime interests

and develop their marine resources in an ecologically sustainable and peaceful manner in

accordance with international law. Hence, a lack of good order at sea is evident if there is illegal
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activity at sea or inadequate arrangements for the safety and security of shipping.”[1] The CSCAP

undertaking clearly puts emphasis on the “safety and security of shipping”. A policy paper by

the S. Rajaratnam School of International Studies (RSIS) of Singapore shares that understanding

and adds a few more dimensions by stating that “Good order at sea ensures the safety and security

of shipping and permits countries to pursue their maritime interests and develop their marine

resources in accordance with agreed principles of international law. Threats to good order at sea

include piracy and armed robbery against ships, maritime terrorism, illicit trafficking in drugs and

arms, people smuggling, pollution, illegal fishing and marine natural hazards.”[2] From African

experiences, good order at sea essentially means using laws and law enforcements to combat

against crimes such as piracy off the coast of Somalia.[3] As a domain of complexity and

immensity, good order at sea involves both state and non-state actors and should be viewed from

both traditional and non-traditional security perspectives. All the above-mentioned definitions,

though having nuances, have one common denominator: international law. In this connection,

legal constructs, not political imaginations, should provide the basic tools for good governance in

the maritime domain.

Facts on the ground tell a somewhat different story. Countries usually have divergent views about

what should not happen. In May 2017, Chinese Defense Ministry said, “The operation by the

Chinese military aircraft was professional and safe” and charged that “Recently, the US has been

sent military vessels and aircraft to China’s maritime and air space, infringing upon China’s

territorial sovereignty and posing a threat to the lives of people from both sides." The Chinese was

of the conviction that “such operations  [by the US] are the root of Sino-US military maritime and

air safety incidents. Whereas, the US side said “a US Navy P-3 Orion was 240km southeast of

Hong Kong in international airspace when two Chinese J-10 fighters carried out an ‘unsafe

intercept’.’’[4] The war of words also happened at a number of times before and after that

incident when there were near-collision situations between the two countries’ maritime

vessels[5].
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The “one same fact, two different stories” pattern has also found its way to the ASEAN audience.

The Association has long been mobilizing support among member countries to produce regular

factual reports of the seas and oceans as could be seen in its traditional leaders’ joint

communiqués. Yet it fell short of noting specific incidents on several occasions since certain

member countries might want to shy away from invoking other countries by not pinpointing the

facts. In 2012, ASEAN was presented with such challenge when it tried to no avail to arrive at

consensus for a shared statement on the situation in the South China Sea. As Cambodia made

reservation, ASEAN Foreign Ministers could not even insert a reference of law in the

communiqué, thus failing to keep an established tradition.[6] It is therefore safe to say that views

on good order at sea vary, depending on where and under which circumstance a stakeholder

stands. In other words, realities stood in stark contrast to ideals.

Tracing the sources

Good order at sea has been challenged primarily because of the fact that although no country

claims to stand above law, there are “first among equals” and actors that do not play by the

rulebook.  

Firstly, unilateral actions hamper efforts to convince the regional community that public goods

like Sea Lines of Communication (SLOC) are to be protected by universal principles. When

China pulled the oil rig HYSY 981 into the Vietnamese waters in 2014 with a show of an

overwhelming force, many would suggest that given divergent national interests and asymmetry

of power, the enterprise of international law, especially UNCLOS 1982, should be further

promoted.[7] ASEAN as a whole wishes to manage its relationship with China under the guidance

of mutual respect and equality, and therefore such incident is definitely not in the former’s

expectation. Unfortunately, even in ASEAN, not every country is committed to the same body of

laws. For example, several countries have not ratified the International Convention on Maritime
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Search and Rescue (SAR) and the Convention for the Suppression of Unlawful Acts Against the

Safety of Maritime Navigation (SUA 1988). These ASEAN countries might have unique concerns

about joining those conventions. It is thus a political decision that they have to make to harmonize

national interests with those of the region as a whole.

Secondly, it has been a long-time and hard-fought dream for ASEAN to promote open

regionalism as it navigates through the push and pull of major powers. To that end,

multilateralism is to be promoted. Multilateralism can only be achieved with a high degree of

unity among member countries. Or at least, the region must share a sense of trans-nationalism

when it comes to certain issues such as combating climate change and organized crimes. Yet there

are countries that still prefer bilateral approaches in many instances, including issues discernible

to the maritime domain. For example, Prashanth Parameswaran holds a pessimistic view that it is

hardly possible to have an Asia Maritime Organization for Security and Cooperation (AMOSC),

which could address regional maritime issues in a more system scale manner.[8]

The problem at hand is no doubt the alluring of bilateralism at the expense of multilateral

interests. Bilateralism works as far as “purely” bilateral issues are concerned. For instance,

demarcation of borders just between two countries and in areas where there are just two

claimants. It also applies to realms in which no multilateral mechanisms have been arranged and a

bilateral approach is not a breach of international law or regional code of conduct. Any bilateral

patrol, for example, between two ASEAN claimants in the Spratlys would complicate the issue if

conducted in overlapping areas claimed by more than two sides. Obviously, countries with greater

military and economic strength tend to resort to bilateral settings to leverage negotiations and

force other states to accept their terms. That is the reason why the on-going negotiation on joint

development between China and the Philippines is drawing a lot of attention. Repercussions of

such an arrangement should go beyond the bilateral domain of Beijing-Manila relations even

when the proposed area might be not a point of contention multilaterally.
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ASEAN advocates for multilateralism because it understands that a whole-of-region approach is

necessary for the construction of an overarching security architecture, which will eventually

enable good order at sea. If coordinating efforts at regional level are downplayed to give way to

unilateral or bilateral arrangements, good order at sea will be an unfulfilled dream. The absence of

security architecture is attributed to discrepancies in handling cross-border maritime issues in the

region. This is taken advantage of by deliberative actors when they choose to operate in “grey

zones” – areas and actions to which international laws and national laws have not given clear

guidance, for example, using non-military forces to obtain maritime objectives without causing

wars.[9] ASEAN is trying to catch up with these new realities but it is always easier said than

done. The Association is challenged from inside out and arguably its problems are not mainly

because of shortcomings in its processes and institutions. As Ankit Panda argues, the problem

rather “stems from widely divergent national interests.”[10] The protracted path to an effective

Code of Conduct in the South China Sea (COC) is a case in point.

Thirdly, non-state actors, especially ill-intentioned ones such as pirates, crime organizations,

polluters, and terrorists, have increasingly threatened Southeast Asia at sea. These troublemakers

follow no national or international rules. Ensuring security in the Singapore Strait, the Malacca

Strait, and other maritime choke points in Southeast Asia costs ASEAN billions of dollars every

year because of the illegal activities by non-state actors[11]. Half of the world’s piracy attacks

now happen off the coasts of Indonesia, Malaysia and Singapore[12]. Fishing stock depletion,

discharge of pollutants, and illegal plastic dumping in the South China Sea all put pressure on

ASEAN and its partners regarding the maintenance of good order at sea.[13] It is also a popular

argument that the maritime sovereignty disputes hinder collaborative efforts in Southeast Asia

seas and oceans. Over-sensitive sovereignty concerns explicitly result, inter alia, in the lack of

marine protected areas (MPAs) both in quantity and quality in this part of the world. The Aichi

Biodiversity target of having 10% of coastal and marine areas protected by 2020 would be more
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difficult for ASEAN countries to meet if no meaningful transnational proposals are to be made.

Fourthly, good order at sea requires laws. However, questions linger as to how likely they will be

enforced. The implementation of the Arbitral Tribunal's Award on Philippines vs. China case

would raise this inquiry. This is definitely linked to the correlation between power and order.

Order might (or might not) be established and enforced by power. And enforceability is a

recurring theme as long as more powerful countries would like to have an “order” that is not

necessarily envisioned by legalists. The recent inaction on the part of the Philippines in the

aftermath of the Arbitral Award explains why legal actions against great powers are often uphill

battles.[14] The persistent and rampant marine pollution in Southeast Asia points to the disregard

for international law by many of the maritime users.

...

Click here for full text.
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